Roblnette. 69f Not only did Bryant fall to validate the purity of his
motives and the reasonableness of his beliefs with respect to the claimed
antecedent protected activity but the operator successfully established
through contemporaneous clinical evidence that Bryantrs actually physical
condition on the critical date did not render him unfit to perform the
work assignment he refused.

The decision In this case has turned on a careful weighing of all the
evidence in the record considered as a whole.  Because the Secretary failed
to prove Bryant engaged in protected activity, It has not focused on any
narrow issues concerning burdens of proof as to motive.  As a practical matter,
those considerations fell away once the trial was concluded.  I do not believe
it productive, therefore, to attempt to unravel the labyrinthine holdings
and literature spawned by the Commission's Pasula and the NLRB's Wright Line
decisions. The reconciliation of theseswrltlngs and their implications for the
correctness of the Commission's allocation of the burdens of proof in dual
motive cases under section 105(c) of the Mine-Safety Law I must leave to
another day or to the law reviews 70_/ and the Commission. Suffice it to say
that my distillation of the holdings and literature leads me to conclude that
under Pasula and its progeny once a showing has been made that a disciplinary
decision was tainted or motivated "at least in part" by a miner's protected
activity, the burden of persuasion shifts to the operator to show that the

69/ Pasula v. Consolidation Coal Co.~7 2 FMSHRC 2786, 2799-2800, 2 BNA
MSHC 1001 (1980); Roblnette v. United Castle Coal Co., 3 FMSHRC 803,
817-818, 2 BNA MSHC 1213 (1981),

70/ See, generally, Broderlck and Minahan, Employment Discrimination

Under the Federal Mine Safety and Health Act, 84 W.Va. L. Rev. _______

(1982).

1446rk, assignments.     Since both activities relied upon
